Title IX Investigator
Training
Investigation Toolkit

Kalros Law Offten

I hselamers

* Consul with legal counsel regarding how best 1o addresz 2 specific situation

* We will s2nid a copy of the slides aftor this | ion 1o all who registersd
their email adiress when signing In

* e will tahe questions ar the end a3 time petinit:

Posting These Training Materials?

* Yes!
* Your Title IX Cootdinaror is requited 1o post raterials to train
Title IX personnel on its wehsite

* We know this and will make this packet available to your districe
electeonieally ro past
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Agenda

* Key Tasks of the Iovesugator
* Investigation Process

* Timelines and Seeps

* Bias and conflices of interest
* Relevancy

* lovestigative Techriqoes

* Takeaways

[
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* The Investigutoe carnes out mn investigation
by enmaliicting intervicws of the involved
incividuals and witnesses, collecting
documenmey and other ovidence, and denfing
AN InvesHgatne repork.

* The Tlthe IX Coordinator may serve as
Tnvestijanor, bt the person cannot have a
cnnflict of interest or bias,

* A9 a pracueal macest, Investigaroe may be an
adminisieator guch as the assistant peincipal
* For bigger schuuls vou do have the epton of
having 2 diserict-based invesdgaror AND a
-based invesugator. Disiicrs can
outsoulce the invesogadon.

Timelines
and Steps
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Investigation Process

* Bueden uf proof and burden vf guthering cvidenco |5 on district

* Equal opprrrunity oo present wimessss

* May net prohibit partes from i ing allegations or grthering/p ing
evidenes

* Provide same opportunity 1o have othety presen inchuding advisor of choice

* Wrieetn notice of any heatiogs/interviews,/ meetings

ST

Investigation Process

Provide All Evidence to Partles Prepure Tovesdgadhe Report

*+ Allow 10 daps to pvicw * Provide w pacties 10 doys price v
F * Al petcties m sl atliten deostmninmtion of responsibility
respnse befobe eounpletion of * Allow parties ro subsmir writesn
Inrvestigative Report response
8
| Impartiality,
Conflicts of
Interest, and
Bias
-_— -_—
9

10/13/20




o1

Being Impartial, Unbiased, without Conflict of

Interest, and Avoiding Pre-Judgment of Facts

* We will discuss each of these individually and provide
examples, but some of the factors for each overlap.

* For example, being impartial is greatly zided by not pre-
judging facts.

10

Bias: Concerns Raised in Comments in
Preamble

* Preamblz concesns about all paid stff members being biased in favor of

InsUton
* Instinational bias; cover-ups
* Past rweess that appear oo suppodt complainants or respondents
* Being a feminist

* “Appearance of bias™ v, acwal bias

11

Conflict of Interest: Concerns Raised in
Comments in Preamble

* Decision-maker and financial and reputational interest atigned with
instinudon (or L protect instituticon}

* Co-mingling of sdministrative and adjudicative mles

* “Tide IX Coordinaror supervisor of decizion-maker

* Pase advocaey for vicim's or apondents' tlghts fcxample alsc for bins)

*+ “Perceived conllict of interest” v actual conflict of interest

12
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Preamble Discussion: Bias and Conflict of l |
Interest |:_'

* Flnsl regulaviens “lerce recipients Qewibility v use dicie own cmplovees, of w
“Flibe 1X ) igavian sad adjudicaiion funcuons, and the Dap =

g pherts (o purtue 3 iwen o b inbereny difficuhics tlvac anisa
whien o recipheut’s own acnphit-cen ate expocted to pecform fumcdons free from
cunflices of inverest and bias " |

* 1o por e probibited conflics of inteecn i weing emplopecs ot idminiccative slf,

* Mo per o violations for conllict of inteees o bing ot profesional experlences o
wffiliatiens of deciion-maken and other robes b die gricvanes procese

13

Discussion Recommendation for Assessing
Bias WE
= “Whether blet tulais requires exumiatdod of e puadeolar (2w of o tilostion snd
the Dpartment encourages recmments o spply an objective (whether 2 reasonable

persun winbd belicve bias gones), commuop sense apprranch v evaluaving whehers
[rerviculer pereon verving in s Tille 10 rale b hiseed, szsgeiong condon s w opply
genera that mght bl eonclude tha bits i

il the very arsining ceguired by TDBASI 0 b ineeaded
necded i strve Fmpaertally and withious s soch fhar the
prior professional expenence uf 2 person whom a recipions would like w0 have in 2

Tinte IX eole peed net dbyguulif the persaon frorm abtrining the requinite training v
sacve imparedally in o Tide I ole™

persmmnelsith the

14

Examples in Discussion for Unreasonable
Conclusion that Bias Exists

“For example, ing that all self-professed feminists, or self-
described survivers, are bissed against men, or that 2 male is
incapable of being sensidve to women, or that priot work 49 2
victim advocate, or as a defense attorney, renders the person biased
for or against complainants or respondents™

1l__4g; g

15
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Examples in Discussion for Unreasonable
Conclusion that Bias Exists

* Do b cantivned panies and recipiems from conchudlng bias ur

possible birs “based solely on e ourcomes of grievance processes decided -

under the final regulations™
* Explained that this mesns, the “mere fact that a certain number of outcomes

result in o of responsibility, oc ponsiblity, dogy not
necessarily indicare bias"

10/13/20
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Avoiding Pre-Judgment of Facts at Issue
*A ggi way to avoid biaznd_ensure impu?ality‘_. _
avoiding prejudgment of facts
¢ Keep an opea mind as 4 decision-maker and actively
listen to all the facts presented as subjected 1o cross-
examination™

* Each case is unique and different

17

Avoiding Sex Stereotypes

* hlun” o rely onosex depevirpess Al helptul o aveiding pre-judgnian of few,
remiining, unbiasd sod iparnal

* Commen in the presoble include exaniples of dex ercorypes in comments (¢ g,
Wismen have regret aboun pen ond lic abaun vemusl susaulty, sven are seaually
wggresalve o hely (o perporeme eavsl asault)

* Di LNV I— ¥pes, bur nee feauible o Rav thien
Dilfuriint fronn cviil fraseal dnfi ion orp iewed scientific novesrch,
inchuding impact ol teauma

+ Caatbivtn agais speri il * i
wreeliflity detrremiimion lused e v par

vty e e velver annd peeclules
iy b8 oommplannai or feporrdt

13



Avoiding Sex Stereotypes

* Coasideration uf marginalized groups: people with disabilities, people of

color, people whe idennfy in the "LGBHT communiry

* Doeamble discusses concems by ! ] 1
for (hliaudisale iz inalailaies arelcr shie 3K, sncd mndividniala witls develp J und
cugnitive disabilliles

* Presmble discusses cruectm feem puvple of crbor for siliuralan! tcal steaecips
" Presmbls disoumses concama reganding seorrtypes of Qo LOBTO" Soppvmniy

19

Disclaimer

* This section uses the tecms “rpe,” “vietm,"” and “petpetrator” —
CRIMINAL, nor POLICY

* This zection in about mpe myths and waurna as context for what may of
may not be someone’s inteenal dialogue, to help you sk sensitive
qestions

* Both pariies may be traumatized — and the reauma may be completely
unrelsied ro the incideut you're invesiigating

I8

20

Disclaimer

* Do not assume that because thete are signs of teauma,
the trauma was caused by the respondent and thetefore
the respondent violated the policy

* Do not assume that because there are not signs of
traurna, therefore nothing bad happened

21
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Facts

* Most apes ane commiteed by
perpetraors that know cheir vietims

* Rapes can happen in a committed
relationship

* Rapes can happen between individvals
of any gender

* Victims of intimate partner vioknce

iy petart o their perpectator for a
variety of reasons that may not seem
radonal w outsiders looling in

10/13/20
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ey e

s

* Drrug-facilitared sexual assauly is
common, and the most common drug
used iz alcohol

* Being drunk dogsn't excuse a
perperraror’s own behavior

* A wide variery of responses are normal
for a victim of trauma (&g, calm,
hysterical, angry, in denial, detached,
withdeawn, or in shock) — don't make

l assumptions about how they “should

act”

23

Trauma and the Brain

* Trauma affects the way the brain encodes and
decodes memories of what occurred

* Fight, flight, or freeze

24
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Why Don't People Tell Right Away? (o

* We had some guidance for this in 2001..

+ Pear of remalistion -

* Peat of not being believed

25
Why Is Being Trauma Informed Important? |
- - — - |
How yeu handla 5 pecson In yaut firet meotbng can maks the difarencs
berween:
. * Cooperatlon In the imrtatigation o, refusl w coopacas -
= Puttig uff other poswentish complaboani ur winesaes from coming fproard va.
cacoaniging fuoare rapi e
+ Laweuit or QCR pluine (or bath) v, sppordee ind coopecnti ionihip
26
Words Have Power )
* Victim vs. sucvivor va. comph?nmt I
- * Stick with policy language 1o the extent possible .
27



Culture Affects Response

* Age of consent + Cooperating with investig:

* Dadng vs. steanged marriages ¢ Shating personal informatdon

¢ Anttudes towneds * Reactions toward authotity
homagexuality figures

* Atitudes rowards inthnaee * Reacrions toward mmle vs.
partner violence fernale

==

28

ﬂ

Culture Affects Response

* Iwon't repare it if it doesa's feel wrong

* [l wdmit it beequo [ don't underswand ivs prohibived

* Twodfyreprat it if [would be a sniceh

* Ies Impolics 1o kook you in the eye, 50 Il Jook down the whole time
* I deserved ir, its normal

* Beporting ehiv would result jo sedout consequences ai home

29

The Bottom Line

Be Human & Be a Blank Slate

30

10/13/20
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Issues of
Relevancy
INOT
Rules of
Evidence)

10/13/20

A

So what is relevant?

Bridence Is generally consldered redevam I It has vabes bn peoving oe
Alspeoving o fact w lovue

= The esgulations sereaucusly svoided having schools apply federal rales of
evidence (the cales used by lawyers in fitigation nhont admissibility of
ond evidence) in favor of following the maxim above ...
* Basically, you apply the definltion without geding lnte the camplexitics of
the rules and exceplions Tavwyers use in lidgar

i

General Issues of Relevancy

Bere s what we konow Je NOT relovant wnder the rogulations:
* Infurmas d by n beally recugnized priviloye

= Hymonen alosit eomplamnants prior sesosl by - enles socl guestionsy sxadenee slyr
the srpdinant’s ;nm |(:'|‘;‘l| Fharvier I:I.. ofered e Tt et e e 1
wespuondenn cxanrmed e ovpulict or e quesionsevidoee aomeernn ipecii; i
O Pt compluisit'n preor el belavior with vespoet w' thet eepondent Wi wre Gfferod 10
PR COMLNL,

*+ Parry's nddical, payehodogieal, and sinular records unbess valmpiacy weitten comens
* mwﬂlmammlu Fhear have ot b aubpreoed 1o cooda-puambnanion o a live
&

33
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General Issues of Relevancy

The procesa sllows both pariles to submir all relevant svidence:

* Alter ceesiving the Inveadgation reporr, the decls lete slleret partien tn
uk wi all eebevant g and follow-up q

* A districr may oot adope a rule excloding relevanc evidence whose probath

value it substantially outerelghed by the danger of wnfuir prejudics

10/13/20
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Relevancy: Legally Privileged Information

When invescignting a foemal compladni, recipl

* "[Clannot access, congder, dlulou.orotlwmse use a party’s roconds that
are madke or o dbyap paychiatr psy:lnloglst.nromﬁ
recognized p jonal of p fessional acdng in the proée

paraprofessiona’s capacity, o :mlsungm that ¢apacity, and which are. mnde
and maintalned in connection with the prevision of teatment to the pary,

unless the recipient obrainy thwe party’s voluntary, wiitten consent m de g0
fora ‘dm process under thly sectlon.”

35

Relevancy: Legally Privileged Information

Sectan 34 CFR 106.45(b)(Dixh

- 'Acﬂsh:[ct’sgnmnupmemnum no.t.'lequlm.allmnlyupom.

of i nnderales-lly ized pevilege, yoleas che
pemonhuldmm:hpnvﬂegehnswmdﬂwpnﬂlege

36
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Relevancy: Legally Privileged Information

* Preamble of togolacone |dentiicos medied] and ieaatent moprds

* Onher typical privileg, nized wereas furisdicrions by with varsgone (will wane
up Il pooar lepgal coninied e delinitions 1o juur [utisdictin}: -

* utowrebey ~clisnt connom cationd.

+ Impliciing cresdl inowerime

= Cynfizmnms oo clogy muember oF sty g g
v Speal teptatnong mcrimindl merters.

* Somhe cunfidentishity,firsde sevrer

10/13/20
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Relevancy: Legally Privileged Information

* So what do you do about what may be legally privileged information?
* Check with school attorney
* Dowument
* Ducument
* Document

a8

Consent; Left to Schools to Define

* Mo required definiticn in Jaw, regs, or guidance
+ We will use standard language for our purposes

13
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Who Can Never Give Consent? -

* Regurdless of age, il the other person is 1 cvach, reacher, sdminksicator, or
ot perzon of authoiry

* Severdy cognitively dinabilod pecsoas

* Those whe are Incapacitated

*+ Those who are by law unable vo give consem

] Consent r [

*+ Clear — verhal {or non-verbal) communication

- * Knowing = Mutually understood as willingniess ro participate in a .
' sexual activity and the condidons of that sexual actvicy

* Voluntery — Freely and actively given

41
|
| Consent |
Il"'
* May be withd with chear
* Consent for oae acviry is pot consent for everything .
*+ Slence or falture to resist docs not constitule consent.
* Previous consent does nor Hute consent for fumure
42

14



When Does Consent Not Exist?

* Use of physical furce, threars of physical furee, phytically inimidaing
behavior, or cocteion

+ Individual from whom comsent is coquired is incapacitated

43
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Evidence of Consent?

* Whet woeds or actions did complainant use to convey consent/non-
consent?

* Bt sumine sennnl comians, eois berawen pandes in detal

* War compla capable of ing? (Ashkeept Passed ou? Mot
b ling what was | i

11 el

Evidence of Consent?

* Whe wok off what elothes?

* Wheo provided the condomi

* Whe inidated physical contact?

* Who touched who wherer

* "Thiey gave consent” = What did you say to them, and what did they say to
you?

45

15
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Evidence of Consent?

* [Ask the respundem]  What did complainant say to you andfor what

wctions did ey eike to show consent
* “Howr dId poas ke they wanre o have sexi™

* 1€ applicable, what role, it oy, did cespondent plag in complainant’s

intoxicarion /incapacitadion?

10/13/20
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Introduction to
Investigative Techniques

Skl development aod hivowing how w approsch pous cames

[
Campltinens in,

Y

Dalla iaps of
[El
i e 4 3kl
s
o

48
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* I there is & criminal nvestgation,
with law enfy 1o the
extent permitted by law (i.e., FERPA)

* 'Types of evidence

* Blectronic communicativns

* Scourity informatisn

* Plewices, videns, audin

* Police repors

* Personnel filos

* Prior compleints againsy respoadenc

10/13/20
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Beirin

Witness

* Wha should be inclinded?
+ Who should NOT be included?
* Ducument any cxclesion]
* To whar order should the wimegses be
interviewed?
* Be Aexdble

50
5 A (7]
| Ctaft Rt oty v oviamrraied
||  Questions o
for BEach
Witness A 'ﬁt
51

17



| Organizing for the Interview

* Thar alwouhd §ut hare witl yo?

= Rl e [ Bifn

: Mgl
. * lmganpasiun lig - meles of |

% lag iamun ey gut v sl — Tl s muie
Ter tcirated yuraicen

* s g sy mecd e aedvence v <l migsh

*CTHIME ADOLET SHAT MAKES v
TG ANIZRDST]IRSE ARK JLIFY S0

52

SNe-

Taking

Thps

* Use predicralle syralals i the margin
i casily skim during the intervicw:
+ 2 Collowup questios
* # P Powential evidence
* W D Paiennial wienss

* Try to reened cxact quites when
possible

53

Setting up the Interview

ey gouredd, 3w i, Comtalder dinparsaing e Tids ) gt wp-ot it
L d o whir 13 ¢ - 4 ':-hl _-m‘-rvlﬂim\:ml
Vel e rguaing Aot 4 ».. - Bnde fisei,u it
ni-nl»puhl::qb ﬂ'l’«ﬂi.:;hnd:
e e — —

10/13/20
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I
1 Y Bebopkabi
Set the
! &gl Givy ovarrirw of why thay me belng kscrviemod
. Stage
A, Eaplain ronkusion policy
||
| @) tovte qucaions frum proa belog Lot
55
o Begin Broadly
il * Elicit a logue about the incid
. * What happened catlior that day before
the incident?
* What happened with regard to the
incidenti
* Whar happened next? =

56

Freeze Frames

* Ask the witness oo “freeze™ an the moment and deseribe deraily
* YWt could they see? Peali Smwlld Taase? Fleu?
* Whetre was the atvet petsond Hier wees dwy posidoned

* Wherd vy pau? How prethiioned?
* Whar il you sax oo the eidver perywoo? Them ta you?
* Davcribe niher parenn’s vine, dumusnn, bordy Luguge

19



Ask
Follow-up
Questions

* Tuve yoredened all the infuemanun thiy

witness aight hawe sbout each slement?

* Do you have on widersianding of how the
witniess ohiidoed the lnformation thisy
whresd?

* Une themugie gquesnne: Do you have
anytbilig eles yon want b gell e thay you

ihindk iy eelevan®”

10/13/20
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Credibility

59

B

When Consent is at Issue

* Cnasider the wordlog and eans of youe questions

+ Utdlize “freeze frame® strategy

¢ Aak questions showt what heppened o devermine whether dieee wia

unspoken content

* Ask questions o idenify whether alcobol/drugs may have played o cale

regarding consent

T

20



Closing questions
|
Request c?)pl_a of all evidence poﬁiall?
Closing mﬂble to the wimess
the Discuss con fidentiality a!nd ind
i upainst veraliation - but de not prohibit a
|| Interview party from discussing allegations
| Inform the wimess of next steps and
| how te reach you
61
Q  Updatr aweniigaini log
|
" Barview notm, b cotrectsetn /clanijetlin
After the o U wma i
Witness
[ Updurtin of evidemcs o ba ohoted
Leaves
PR T - "
@ il Al
62
Physical Evidence

FRnsure physica L

Ts baw enfircemany evilenee b o w sccure
anytbing Wlentiled involved? Could they Jocation snd
dhienng Intervicws b ducumenicd In the
imvTt n log
e

N
-‘r
|

10/13/20

63

21



10/13/20

| Inspection and Review of Evidence ‘:]“I
|

* Provide ALL Evidarce vo both parrles and

wdvinorn
* liseliile everyitbig dibecly velatiad 1 allepations, ewen -
W g b’ expese demmbon-maker beoaely o i i

* Alkrer 111 dapy oo revlow

* Albpw wriren respones } ‘
* Pollow up where neceury

* Comider crxpuness hen preping reparct

e

Written Investigation Report

* Sammartize fact

* Assess credibility for decision-maker
* to determination

* Provide to parties and advisors

* Allow 10 days to review (SET A CALENDAR REMINDER)

65

f Report Writing: The Investigator’s
' Responsibility
= Sup Oner
* Dol Tt it e,
- " i ik e e b iy 'Y
Rl o s i coody I pmitha o

" - Y bl T,
0 W il ot e
B ). Ll Gl AT
on
* Seep Twe:

* Uit il bty mmpiey asal s 4 g S ariirrting,

66
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Make sure you understand potental
hiases (actual or perceived)

Trauma may affect how someons
responds to an incident

Key Prepare for your interview with
Takeaways questions and statements

Start with open-ended questions

Obrain any docurnentaty evidence
that you can

67

Document Yol Process

Questions? 1T
|
Crowact:
Kaleva Law Office h
4046-542- 1300
Megan Moreg Elizabeth Crespo
mdmeorriskalevalawcom serespo@kalevalawcom

69
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