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& s.and programs
- Discrimination based on pregnancy

d 34 CER Part 106, which implements Title IX

were d when law

S Dept. of Education published Sexual Harassment Guidance
Employw-s Other Students, or Third Parti
2001-US Depl. of Education published
School Emp 2s, Other Students. or Third Parties
2011 and 2016-Dear Colleague Letters

ment of Students by School

ual Harassment Guidance: Harassment of Students by

New Regulations are now |z
effective August 14,

Equily Assistance {




Title IX
Sexual Harassment

Form of Sex Discrimination

TITLE IX OF THE EDUCATION
AMENDMENTS OF 1972

Title |X Sexual Harrassment Definition

TITLE VIl OF THE CIVIL RIGHTS

c I a ri ty ACT OF 1964

in Title VIl Sexual Harrassment Definition

erms &

Reguirements
ARKANSAS CIVIL RIGHTS ACT OF
1993

Court Sexual Harassment Interpretation
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SEXUAL
ASSAULT

An offense classified asa
forcible or nonforcible sex
offenss under the
uniform crime reporting
system of the Federal
Bureau of Investigation
{FRI}.

THAT SATISFIES ONE

lenes commitied bya
-

(A)who s or has beenin &
soeial ralationship of a
ramantic or intimate nature
with the viclim snd
{Biwhere the existence of
such a relationship shallbs
determined based on a
cons|derafion of the
foliowing factors:
{i)The length ofihe
relatlonsnip,
(i) The rype of relationship.
{iiiiThe frequancy of
interaction between the
persons involved in tha
relatiunship.

SEX OFFENSES AS FORMS OF SEXUAL HARRASSMENT:

DOMESTIC
VIOLENCE

Includes falany or
misdemeanor crimes of
violence commitfed by s
current or former spauss or
intimate partner of the
wiclim, by a personwilh
whom the viclim shares a
child in commen, by a
person who iscohabitaling
with or has cohabitatedwith
the victim as a spousa 01
tntimate partner by a
person similarly siluated toa
spouse of the viclim undsr
the domestic or family
violence laws of the
jurisdiction receiving grant
monies. or by any ohar
Ferson-against an adull or
yaulh viclim who &
prolected from thstperson's
acts under the domestic or
family violence laws of ing
jurisdiction

STALKING

Engaging in a course of
conduct direcled al a
specific persan that
would cause areasonable
person 1o-

{AMear for his ar her
safety or the safetyof
olhers; er

(Bjsuffer subsiantial
emollonal distress

34 US.C. 12291(A)(30)
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STATUTORY NCEST

RAPE ‘Monforcible ';ﬁxui_li_.
intercourse bety

Nanforcible sexual

NSENT:

RAPE

The carnal knowledge of

a person, withaut the
consent «f the victim.
including instances
whers the wiclim is
incapable of glving
consent hecause of
histher age or because of
histher temporary or
permaneant mental or
physical incapacity.

SODOMY

Oral or anal sexual
intercourse with another
person, withaut the
consent of the victim,
including instances
where the victim is
ncapable of giving
tonsent because of
his/her age or because of
his/her lemporary or
permanenl menlal or
physical incapacity

SODoOMY
Oral or anal sexual
Intercourse with another
persan, wilhout the
consent of the victim
ncluding instances
where the vielim is
ncapable of giving
tonsent because of
his/her age or because of
hisiher temporary o
permanent mental ar
pi'ys'm!lncaaa;u)'

Intercourse with aperson
who isunder the
slatulory age of consent

STATUTORY
RAPE
Nonforcible sexual
Intercourse with aperson

who isunder the
slatulory age of consent

SEXUAL ASSAULT
WITH AN OBJECT

To use an ebject or
instrument to unlawfully
penetrate, hawever
slightly, the ganital oranal
gpening of the body of
anather person, without
the consentof the vietim,
including instances whare
the victim isincapable af
giving consent bucausa of
hisfher age or because of
his/her temporary or
permanent mantal or
physical mcapacily.

_ INCEST
ﬁﬁp'lorcib'r.qy.gmﬁaf e
~ Intercourse between

FONDLING

The touching of the
private body parts of
anather person for the
purpose of sexual
gratification without the
consent of the victim,
including insiances
where the vietim is
intapable of giving
tansen! because of
his/her age or because of
histher temporary or
permanent mental or
physical incapacity,

s who are ralated
o gach othar within the
degress whereln

atriage Is prohibited by

FONDLING

The touching of the
privale body parls of
another person farthe
purpose of sexual
gratification without the
consent of the victim
including instances
where the victim is
intapable of giving
consent becaus
his/her age or because of
hisiher temparary or
permanent mental pr
physical incapacity

of
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Recipient

Institution thal receives Federal financial assistance.

34 CFR §106.2()




What is theirrole»




@ Title IXCoordinator

What is theirrole>

COORDINATE

recipient's efforts to comply with Titlle IX responsibilities

I A 'AUTHORIZED"

RESPONSIBLE

I = for effective implementation of supportive measures and remedies

I @ MUST BE READILY AVAILABLE AND ACCESSIBLE
: § 106.44(a} and 5 106.8(a)

Title IX Coordinator

Title IX

Personnel ! ¥
Investigators

Team

What is their role>

EfQuily Assistance Cenler | 2020




/CInvestigators

What is theirrole>

l [ CONDUCT INVESTIGATIONS

I 2 CREATE INVESTIGATIVE REPORT

. @ Title IX C'ob_.r'di.ﬁ a.-f_o-‘r
Title IX gl

Personnel | | i
Tea m nvestigators

Decision-Makers

Eguily Aasiztance Centor J2020

What is theirrole>




%1 Decision-Makers

What is theirrole>

EVIDENCE

Evaiuale evidence and apply the standard of evidence chosen by therecipient

DECISIONS

Reach conclusions whether respondenl s responsible for alleged Title [Xsexual
harassmenl

Whethar remedies will be providad lo complainants

Appropriate disciplinary consequences for respondents

WRITTEN WRITTEN
DETERMINATION DECISION

regarding responsibility in anappeal

DETERMINATION : APPEALS

Title IX
Personnel
Team

Whatis their roles

Title IX Coordinator Investigators Decision-Makers

|
rl' DETERMINATION  APPEALS

" Title IX Coordinator <+ Investigators .\.; Decision-Makers

Equity Ass:slance Cenlar | 2020
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"'G'R'IEVANCE PROCESS






lality would not impair

poriive measure.

ENTED FQR ¥ YEARS

(Ifno supportive measures were proyided to the complainant, the
reasons mu also bedocumented.)




Grievance
Process for
Title IX Sexual
Harassment

Formal Complaint

For the purpose of addressing formal
complaints of Title IX sexual harassment



B T e T I —— ,

 THE RECIPIENT

PROVIDED TO THE PAR

DED UPON RECEIPT OF A FORMAL COMPLAINT




NOTICE OF ALLEGATIONS OF SEXUAL HARASSMENT
INCLUDING SUEFICIENT DETAILS KNOWN AT THE TIME
IDENTITIES OF THE PARTIES INVOLVED IN THE INCIDENT
THE CONDUCT ALLEGEDLY CONSTITUTING TITLE IX SEXUAL HARASSMENT
DATE AND LOCATION OF THE ALLEGEDINCIDENT
STATEMENT REGARDING RESPONDENT IS PRESUMED NOT RESPONSIBLE...
INFORM PARTIES THAT THEY MAY HAVE AN ADVISOR OF THEIR CHOICE

INFORM PARTIES REGARDING FALSE STATEMENTS OR FALSE INFORMATION

Additional Allegations

66

S

IF, IN THE COURSE OF AN INVESTIGATION. THE
RECIPIENT DECIDES TO INVESTIGATE ALLEGATIONS
ABOUT THE COMPLAINANT OR RESPONDENT THAT

ARE NOT INCLUDED IN THE NOTICE PROVIDED
PURSUANT TO PARAGRAPH (B)(2)(1)(B) OF THIS
SECTION, THE RECIPIENT MUST PROVIDE NOTICE OF
THE ADDITIONAL ALLEGATIONS TO THE PARTIES
WHOSE IDENTITIES ARE KNOWN.

- Section 106.45(b)

___—__———___.___

29




Must Dismiss

if conduct alleged in a formal
complaint would not constitute
sexual harassment,

If conduct did not occur in the
recipient's education program or
activity.

If conduct did not occur against a
person in the United States.,

-actmn under anat_h_ef prows!on of
_the recipient’s code of conduct.”

1 Complainant

2 or more
Complainants

$party Other party

Emmms  \Where allegations arise out of the same facts or
om0 circumstances.




I——

The recipient
must
investigate the
allegations ina
formal
complaint.

An investigation
of sexual
“harassment
does not occur
until a formal
complaint is

BEDELL puts recipient

f’i“t initiates a

INVESTIGATION GUIDELINES

P

ENSURE
burden of proof and
burden of gathering
eyidence rest on the
recipient

PROVIDE
EQUAL
OPPORTUNITY

-far parties to present
wilnesses and other
evidence

-for parties to have others
present during any
grievance proceeding
-far parties to inspect and
review any evidence

DO NOT
RESTRICT

the ability of either party
to d{suuss the allegations
under investigation or fo
gather and present
relevant avidence

PROVIDE
WRITTEN
NOTICE

to a party whose
participation is invited or
axpecled




INVESTIGATION TIMELINE

. Title IX Coordinator

Clelaie s B ' Grievance
Response to Process for
TitleIX Sexual TitleIX Sexual
Harassment Harassment
Senlioniibada] Section 10645

Report Formal Complaint



MINATION
RDING RESPONSIBI

DETERMINATION
REGARDING RESPONSIBILITY

Identification ofthe

_ Findings et R Conclusions regarding
allegations j supporting the & the application of the
/ determination code of conduct ta the

facts

FroF FORMAL COMPLAINT

._. 5:."'\

Statement and
rationale for the result
of each allegation




DETERMINATION
REGARDING RESPONSIBILI

4

Conclusions regarding
the application of the
code ofconduct
10 thefacts

e e Any disciplinary Whether remedies will
2?‘-‘;:“?,;‘1:"“ teeg g sanctions imposed on be provided to the
LTI the respondent complainant

DETERMINATION
REGARDING RESPONS!

Conclusions regarding
the application of the
code ofconduct
1o the facts

B T i Any disciplinary Whether remedies will
i ”r?mbili g 9 sanctions imposed on be provided to the
R0 ty the respondent complainant

DECISION-MAKER




DETERMINATION
REGARDING RESPONSIBILITY

Conclusions regarding
the application of the
code ofconduct
to thefacts

S & R Any disciplinary Whether remedies will
2‘??::;?;5;?" regarding sanctions imposed on be provided to the
E Y the respondent complainant

DECISION-MAKER  DECISION.MAKER

MAY INCLUDE THE SAME B

FER LS APPROF A

a@s reasonably available and without fee or charge to complainant or
respondent

to the extent that maintaining such confidentiality would notimpair
the ability of the recipient to provide the-suppeitive-measure:

Hill ISy IHE TURLIEE X

< D AT G.R
"N EED NOT AVO'D to coordinate the effective implementation
BURDENING THE
RESPONDENT"

CUMEN TED FOR




Appeals must be offered to
both parties

on the following bases:

From a recinicns's :
L& ) & B 1] ST
wmal complaint o
Php el
LGeied
A |
- ! - |

*A recipient may offer an appeal equally ta both partiss on additional bases.

APPEAL GUIDELINES

Notify other party in writing
when an appeal is filed

Implement appeal procedures
equally to both parties

Give both parties a reasonable, equal
opportunity to submit a written statement
in support of, or challenging, the outcome




WRITTEN WRITTEN
DETERMINATION DECISION

regarding responsibility inanappeal

ACTIVITY

JOIN THEKAHOOT
www. kahoot.it

came piv: ON SCREEN



Serving
Impartially

Serving

Impartially
v

DESIGNATED INDIVIDUALS MUST
be trained "how fo serve
impartially, including by avaoiding S g s
prejudgment of the facts at Objectively qa’ er and evaluate
y. % 7 Te _ : evidence
issue, conflicts of interest, and : e, _ _
Sl ' -including inculpatory and
bias .
- exculpatory evidence

' State when they c: nnotbe -
impartial

45(B)(13(111)




CONFIDENTIALITY APPLIES EXCEPT

EXGEDT

Permitted by FERPA

arry out the purpose of 34 CFR pa
s Schools Must not Restrict
Supportive =~ theAb
Measures 5T .,

&b

NO RECIPIENT OR OTHER PERSON MAY
INTIMIDATE, THREATEN, COERCE, OR
DISCRIMINATE AGAINST ANY INDIVIDUAL FOR
THE PURPOSE OF INTERFERING WITH ANY
RIGHT OR PRIVILEGE SECURED BY TITLE IX

34 CFR 106.71 (a)

0o




Three major iten
istrict must




ondary schoals.. the

may, but need not, provi a hearing.

You must
decifie

PREPONDERANCE OF
THE EVIDENCE

The evidence shows
that the allegation is
more likely to have
occurred than to have
not occurred. (>50%
chance that the
allegations are correct.)

still less than “beydhd a
_reasonable doubt”)

"WHICH ONE?"

T DS 06ASHONN)



No Preponderance Clearand
of Evidence Convincing

TRAINING

PERSONNEL TEAM

TIMELINE

DISCIPLINE PROCESSES & POLICIES




5 106, 45(b){ 1))
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How Do We Do It?

—
—
-

What is their role?
COORDINATE

recipient's efforts to camply with Title IX responsibilities

"AUTHORIZED"

to da their job

RESPONSIBLE

for effective implementation of supportive measures and remedies

MUST BE READILY AVAILABLE AND ACCESSIBLE

106.44(a} and 106 &(a}




What is their role?

'I COORDINATE Y& RESPONSIBLE

Title 1X.§ 106.8(a): 106.44(a), (): 106.45(z), {b); 106.45(b){T){iv}: 106.45(b){10)

Bv

Single Investigator Model

Previous
* Title (X did not specify investigation model Current

* Previous guidance somewhat encouraged v :
7 : * New rules expressly forbid the single
model (2014 WH Task Force report) B Ay )

Title 1X & 106.45(b) (7). Preamble pg. 30366-30:




@ Investigators

@ CONDUCT CREATE
88 INVESTIGATIONS ol INVESTIGATIVE REPORT

= CANNOT be a decision maker, for this complaint.

Can be Title IX Cootdinator.
Consider the other responsibilities of the Title I1X coordinator,

Principals or Assistant Principals?
= Aslong as they have received the required training,

Title IX does not specify who can or cannot be an investigator, as long as they...
have received the appropriate training, AND
are not the decision makerin the complaint they are investigating.

Title 1X § 106.45(b) ; 106.45(b){T)Preamble pg. 30367

ﬂf\“ﬁﬁ ﬁﬁ%
W o

/C Decision Makers

WRITTEN s WRITTEN
DETERMINATION DECISION

* Single individual

* Panel of individuals

* Muitiple individuals who each adjudicate specific portions of the grievance process.

* First point of appeal cannot go to the original decision maker.

* School principals may be the decision makers for their buildings, provided they are not
involved in any way in collecting evidence.

If they have interviewed any witnesses are they investigators?
Can they be unbiased if they received the initial report?

Title 1X & 106 45{b)(7): 106.45(b}(8); Preamble pg. 30097, 30361, 30370, 30371




&b Informal Resolution Facilitators
Il

I FACILITATE INFORMAL RESOLUTIONS

* Must be trained.

* Decision-maker, Investigator. Title IX Coordinator, someone else?
The rules do not delineate any further information regarding the requirements for
who can be an informal resolution facilitator.
© Impartiality/Bias?

* May be called as witnesses in subsequent formal investigations.

Recipient makes this decision.
¢ Ifallowed, it must be clearly disclosed to both parties.

Title (X 5 106.45(b){1)(iii): 106.45(5)(8): Preamble pg- 30335 - 30401, 30404

Flexibility of assignment
~ * Itappears that the investigator, decision-maker and infa |
 facilitator can be adjusted on a

| may demand flexibility.
* All must receive appropriate training!

Internal Employees vs. Regional Center Models

* Districts can contract out investigative and adjudication duties.
> Educational Cooperatives may be able to provide these services.
° District to district agreements.
* Must ensure all training used is available publicly.

* https:/’/wwléd.gov,faboutfoﬁices{i}st/ccrjdocs/qa-tit!eix-
20200904 pdffipage=5
* Cannot contract out Title IX coordinator

Equity Assisrance Center | 2020
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“Reasonably Prompt”

ssthan20days. SIS ~ Not specified

N

| INVESTIGATION TIMELINE




; Must be filed and resolved in a “reasonably prompt” time frame.

Recipient decides and specifies in grievance process.

* Up to 10 days ta file?

WHAT ABOUT FERPA?

* Commonly used in education policies
= SpEd/504/Expulsion/Title IX Investigations

* 10 days for parties to respond/resolution?

The abligation to comply with Title IX is not obviated or alieviated by the FERPA statute or FERPA regulations.

Notice of Allegations Betﬁmmatlnn
. Gwen to bath parties.
IDENTITIES of the parties Declaration of responsibility.
involved in the incident. What sanctions are imposed on
respondent.

If remedies are offered
complainant.

Title: 1K & 106.6(d)(3)e}: 106.45(b)(2)(1}(B); 106 45(B)TIiNE): 106.45(b)(7)(iil; 106.30{a)

Supportive Measures

Kept confidential so long as the
confidentiality does not deter
the ability to provide the
supports.
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& Y
e

—aexual harassment” means cond

cluding, bu

that
ot limited to

Favors;

*nt is generally establ

=exual harassment, as governed by policy 4.27.is also a form of bullying

__ IH .1‘ : o % b ‘| i i
L) | ilN 2 PO !

xual harassment consists o
sts for sexual favors

lJI'I'a'E
.se.\::uei[y motivat
l'conduct of a sexual
cludes conduct that js not ses nature, but
of the gender of the victim_ Itincludes
conduct that s alsa criminal in
ult stalking, and similar offenses.Under this poli cy, sexual

prohibited regardless of the sex o

me

me

or other verbal or phys

3N

the harass

being harassed ar

Sexual Misconduct to engage in or atte mpt to nnqage ina
sexual act with ann.hc'r person, to touch in a sexualiy
manner or <plicit picture

property or a school related activity is p

ting on District
ohibited.

sexual Orientation Harassment Harassment on the basis of
sexual orientation is unwelcome verbal, written. physical
conduct directed at the characteri of a person's
crientation or genderidentity ar E:-.’pl 5Si0n 5
name-calling and imitatir

sexual

uch @s negative

=exual Harassmenf unwelcome sexual advances, requestfor
sexual favors. sexually motivated physical conduct or the
verbal/physical conduct of a sexual nature



wexual Harassment is unwanted verbal, written

or physical behavior of a sexual nature; physical
intimidation and mockery or scorn based on
perceived sexual orientation. Such behavior is
illegal if it created an environment that is hostile
or intimidating.

=exual harassment is any unwelcome sexual
advance, request for sexual favors and other
verbal or physical conduct of a sexual nature.

to:
o Sexual advances;
o Reguests for sexualfavors;
o Sexual violence;or
o Other pe
» Unwelcom nd
» denies or limits a student’s ability to particip
through any or all of the following methods
o Subm
- Submission to. or rej
individual; and/or

nally offensive verbal, visual, or physical conduct of a

n to the canduct |s made, either explicitly or implicitly. a term or condition of an individu
on of, such conduct by an individual is used as the ba

include possession of or distribution of
pornographic media. Students shall not touch
other students in a sexual manner.

Bublic Display of Affection - A public display
of affection isinappropriate school behavior.
Refusal to comply with reasonable expectations
of school staff will lead to disciplinary action.
Students shall not touch other studentsin a
sexual manner.

Xual nature:

e in or benefit from any of the District's educational programs or a

ducation;

foracademic decisions affecting that

< Such conduct has the purpose or effect of substantially interfering with an individual's academic performance or creates

an intimidating, hostile. or offensive academic environme

t

Immaorality Students shall abstain from any indecent or immeral act, this shall also include possessing, viewing, distributing, or
electronically transmitting sexually explicit or vulgar images or, representations, whether electronically, on a data storage device,
orin hard copy form. A student guilty of such conduct will face a minimum punishment of suspension and a maximum

punishment ofexp




al

gratification invelving the touching, direct

Examples can include: pe
grabbing, ind

innuendoe rtoons,

jraphs, ill

one the target of al rumors

£

nd non.em;

Sexual Harassment Iswhena student engag
repetitively in behavior that involves unwelcome sexual
advances, unwelcome touching that is sexual in
nature. unwelcome reguests for sexual favors from or
offers sexual favors to another student such that the
conduct has the purpose or effect of interfering with
the other's performance in the school environment.

through clothir
anus of a per

Sexual Misconduct

2x organs, buttoch
n orthe breast of a female

al Behavior Mutual sexual acts including sexual
ndling, nudity, etc.

Engaaing insexual activity;
possession or distribution of pernographic materials




Is it Title IX Sexual Harassment?

Davis v. Monroe ’" Davis v. Monroe

Title IX Preamble

. * Severe Pervasive — AND @ constellation of
of enduring

« Objectively Offensive - THAT surraunding circumstances,
= Denies Equal Access o
Education
* skipping class to aveid g harasser
= a decline in a student’s grade point average, ar
* having difficulty concentrating incloss
ho Bl
no concrete injury isrequired
clude | ment
Domages are not available far
simple octs of reasing and
name-calling among school

children, however,

Is it Title IX Sexual Harassment?

A young man repeatedly grabs
and rubs his crotch whenever
a young woman enters into

their English class.




| Is it Title IX Sexual Harassment?

A student yells across the
cafeteria calling another
student a "THOT."

Is it Title IX Sexual Harassment?

A student from another school in
the district is at a evening
extracurricular activity at your

school. The student meets a
student from your school and
repeatedly sends text messages
and calls asking for sexual favors.




Is it Title IX Sexual Harassment?

You receive a call from the parent
of a student in a neighboring
school district. The parent states

that one of your students is
constantly texting their child
inappropriate pictures during the
school day.

Is it Title IX Sexual Harassment?

A substitute teacher, hired
through a temp agency, is accused
of only helping the young women

who have low cut shirts and lean
forward when working with them.




Is it Title IX Sexual Harassment?

A teacher who worked at your
school last year, but is now
employed by another school

district is accused of sending text
messages this year to many of the
students at your school
requesting “nudes.”

Is it Title IX Sexual Harassment?

A virtual student sends sexually
explicit messages and images to
another virtual student using the

school provided device.




~ IsitTitle IX Sexual Harassment?

A virtual student sends sexually
explicit messages and images to
another virtual student on their
cell phones during school time.

Not Title IX Sexual Harassment?
(Have to Dismiss?)

If it is not sexual harassment as
defined by Title IX and you must
dismiss the complaint, remember

that “a dismissal does not
preclude action under another
provision of the recipient's code
of conduct.”




HARASSMENT:
EDCHECKIIST

‘Decision-Makers

Teain the Title 1X Personnel Team
-Definition of Sexual Harassment
Scope of school's education
Program or activity
“'How ta” of school's processes
How o serve impartially
-Confidentiality Training

Train !_)ec:siunaM_alksrs and
Investigaiors an issuas of relevance

EQUITY ASSISTANCE CENTERTEAM

Arkansas

Department of Education
Division of Elementary and SecondaryFEducaltion
Legal Serv
apitol Mall, Mail Slot 25
Little Rock, AR 72201

501-682-4213

OLIVER DILLINGHAM Ly - LANCE LEVAR  DAISY RE
Program Ma -

Program 4 Program Advisor







