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Section 1
Authority

This regulation is promulgated under the authority of §§ 10-1-109(1), 10-16-109, and 10-16-118(1)(b), C.R.S.

Section 2
Scope and Purpose

The purpose of this regulation is to establish the method health coverage plans must use to credit and certify creditable coverage for purposes of limiting pre-existing condition exclusion periods, as required by § 10-16-118(1)(b), C.R.S.

Section 3
Applicability

This amended regulation shall apply to all certificates of creditable coverage issued on or after March 1, 2012.

Section 4
Definitions

A.
“Individual”, as used in this regulation, means a person age nineteen years and older.

B.
“Significant break in coverage” means a period of consecutive days during all of which the individual does not have any creditable coverage, except that neither a waiting period nor an affiliation period is taken into account in determining a significant break in coverage. For plans subject to the jurisdiction of the Colorado Division of Insurance (Division), a significant break in coverage consists of more than ninety (90) consecutive days. For all other plans (i.e., those not subject to the jurisdiction of the Division, a significant break in coverage may consist of as few as sixty-three (63) days.

C.
“Student health plan” means a health benefit plan that covers the students of an educational institution.
Section 5
Rules

A.
Application of federal laws concerning creditable coverage.

1.
The method for crediting and certifying creditable coverage for purposes of limiting pre-existing condition exclusion periods, as required by § 10-16-118(1)(b), C.R.S., shall be as set forth in the federal regulations incorporated into this regulation.
2.
Where Colorado law exists on the same subject and has different requirements that are not pre-empted by federal law, Colorado law shall prevail.

B.
Colorado law concerning creditable coverage.

1.
The method for crediting and certifying creditable coverage described in this regulation shall apply to both group and individual plans that are subject to § 10-16-118(1)(b), C.R.S.

2.
Colorado law requires health coverage plans to waive any exclusionary time periods applicable to pre-existing conditions for the period of time an individual was previously covered by creditable coverage, provided there was no significant break in coverage, if such creditable coverage was continuous to a date not more than ninety (90) days prior to the effective date of the new coverage. Colorado law prevails over the federal regulations.

3.
Application of the rules regarding breaks in coverage can vary between issuers located in different states, and between fully insured plans and self-insured plans within a state. The laws applicable to the health coverage plan that has the pre-existing condition exclusion will determine which break rule applies.

4.
Colorado law does not require a specific format for certificates of creditable coverage as long as all of the information required by 45 C.F.R. 146.115(a)(3), or 45 C.F.R. 148.124(b)(2), as appropriate, is included. However, any health coverage plan subject to the jurisdiction of the Division must issue certificates of creditable coverage that reflect the definition of a “significant break in coverage” found in section 4.B. of this regulation.

C.
Maximum six (6) month pre-existing condition exclusion period for group health benefit plans.

Colorado law prohibits group health benefit plans from imposing a pre-existing condition limitation period that exceeds six (6) months, except with respect to late enrollees as provided for in § 10-16-118(1)(c), C.R.S. All references in the federal regulations to twelve (12) month pre-existing condition limitations for group health benefit plans are not applicable in Colorado.

D.
Student health benefit plans are considered group health benefit plans.

Colorado law considers student health benefit plans to be group plans. As such, student health benefit plans shall comply with the group health benefit plan provisions of Colorado law including those related to pre-existing condition limitations.

E.
Treatment of late enrollees.

Colorado law requires late enrollees (i.e., those individuals who did not enroll when initially offered coverage and who are not special enrollees pursuant to § 10-16-102(26), C.R.S.) to be enrolled upon request. However, late enrollees are subject to longer pre-existing condition periods, affiliation periods, and waiting periods for coverage, as provided for in § 10-16-118(1)(c), C.R.S.

Section 6
Severability
If any provision of this regulation or the application of it to any person or circumstance is for any reason held to be invalid, the remainder of the regulation shall not be affected and shall remain in full force and effect.
Section 7
Incorporated Materials

The following are hereby incorporated by reference as written on or before the effective date of this regulation. This rule does not include later amendments to or editions of the incorporated material. A copy of these references may be examined at any state publications depository library. For additional information regarding how to obtain a copy please contact the Colorado Division of Insurance, 1560 Broadway Suite 850, Denver, CO 80202.

A.
Title 45 of the Code of Federal Regulations, section 146.113(a)(3), (b) and (c);

B.
Title 45 of the Code of Federal Regulations, section 146.115; and

C.
Title 45 of the Code of Federal Regulations, section 148.124(b).

Section 8
Enforcement
Non-compliance with this regulation may result in the imposition of any of the sanctions made available in the Colorado statutes pertaining to the business of insurance or other laws which include the imposition of fines, issuance of cease and desist orders, and/or suspensions or revocation of license.
Section 9
Effective Date

This amended regulation is effective on March 1, 2012.

Section 10
History

Originally issued as Emergency Regulation 97-E-6, effective July 31, 1997.

Issued as Regulation 4-2-18, effective October 30, 1997.

Amended, effective November 1, 1999.

Amended, effective October 1, 2004.

Amended regulation effective March 1, 2012.
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