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United Book Press, Inc., appellant, brought suit in the
Circuit Court for Baltinore County agai nst Maryl and
Conmposition Co., Inc., appellee, alleging breach of contract
and seeking indemity. Appellant appeals froma judgnment
entered in favor of appellee after the circuit court, at
trial, granted appellee’s notion for judgnent at the cl ose of
appellant’s case. In addition to general principles of
contract law, including the duty to mtigate damages, the
parti es have urged consideration of judicial estoppel,
equi t abl e estoppel, waiver, nerger, accord and satisfaction,
and the preclusive effect of a confessed judgnment. For
reasons that follow, we shall reverse the judgnment of the

circuit court and remand for a new trial.

Fact ual Background

Because we are reviewing the grant of a notion for
j udgnment rendered at the close of appellant’s case, we shall
sunmari ze the evidence introduced by appellant. Appellant was
in the business of manufacturing books. It entered into a
contract with Strathnore Directories, Ltd. (Strathnore), to
print a “Who’s Who” directory. Strathnore provided appell ant
with a conputer disc containing the text to be included in the
book. Appellant entered into a contract with appellee, a

typesetter, to typeset the text. Appellant gave the disc to



appel l ee. Appellant presented testinony that appellee was
obligated to proof read its work.

Appellee omtted the “K’ section fromthe type that was
set, and the error was not discovered until after 4,962 books
had been printed and delivered to Strathnore. Strathnore
| earned of the error fromone of its custonmers. It advised
appel l ant, and appel | ant advi sed appellee. According to
testinmony at trial, appellee acknow edged that the “K’ section
had been deleted fromits typeset and explained that it
occurred when the disc was converted to a format that was
conpatible with its type setting system

Strathnore refused to pay for the books. Appellant
attenmpted to correct the error in part by providing a limted
nunber of the mssing “K’ sections to be placed in sone of the
books. This was done at a cost of $3,000.00. Appellant
contacted appell ee and asked appellee to split the cost.
Appel | ee agreed and, subject to a $1,500.00 credit, appellant
pai d appellee’s bill. Strathnmore continued to refuse to pay
its bill

On June 30, 1999, appellant filed a conplaint in the
Circuit Court for Baltinore County against Strathnore.
Appel | ant sought a judgnment by confession based on (1) the

contract between it and Strathnore which contai ned a confessed



j udgnment clause; and (2) a supporting affidavit. Appell ant
alleged in the conplaint that, pursuant to the contract
between it and Strathnore, appellant provi ded page proofs to
Strat hnore for approval prior to printing the books, and the
books as printed conforned to the page proofs as approved by
Strat hnore. Appellant further alleged that it delivered
4,962 books to Strathnore and issued invoices in the total
anount of $97,667.64. Appellant asserted that Strathnore
refused to pay the invoices based upon the absence of the “K’
section in the books even though that section was absent from
t he page proofs that had been approved by Strathnore. The
attached affidavit, in pertinent part, stated that the amounts
claimed were “justly due and payable.”

On June 30, 1999, a confessed judgnent was entered in
favor of appellant in the anount of $97,667.64, attorneys fees
in the amunt of $14,650.15, and costs. On July 13, 1999, a
notice of confessed judgnment was served on Strathnore. The
noti ce advised Strathnore, a nonresident, that pursuant to
Rul es 2-611(c) and 2-321(b)(1), it had 60 days fromthe date
of service to file a notion to open, nodify, or vacate the
judgnment. On August 26, 1999, within that 60 day peri od,
appel lant entered into a settlenment with Strathnore. Pursuant

to the settlenent, Strathnore paid appellant $75,000.00 and
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the parties executed a nutual general release. Appellant
rel eased Strathnmore fromany further liability but did not
rel ease any other entities. The confessed judgnment was not
vacated, and there was no notion filed seeking to vacate it.
The judgnent was not entered satisfied on the record.

On July 6, 1999, appellant filed a conpl aint agai nst
appellee in the case now before us. The conplaint alleged
breach of contract and indemity. |In pertinent part,
appel l ant all eged that appellee had breached its contract with
appel lant by omtting the “K’ section fromthe directory, and
as a result, Strathnore had refused to pay for the books.
Appel l ant also alleged that “if it is found that [appell ant]
breached its contract with Strathnore, then [appellee’ s]
breach of contract proxi mately caused [appellant’s] breach”.
Appel | ant sought damages in the ampbunt of $97,667. 64,
attorneys fees, interest, and costs.

On January 4, 2001, the case was tried non jury. At
trial, appellant clainmd damages in the anmount of $22,667. 64,
its invoice amount |ess the $75,000.00 received pursuant to
the Strathnore settlenent. At the close of appellant’s case,
the circuit court granted appellee’ s notion for judgnent.

Because we are called upon to apply the doctrines argued

by the parties to the oral opinion rendered by the trial
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court, we shall quote liberally fromthe trial court’s
opinion. In pertinent part, the court stated:

“So there is a contract and | think
this case can be deci ded under sinple
contract law. United Book Press had a
contract with Strathnmore. The contract
said if United Book Press publishes this
book Strathnmore will pay $97,000. In fact,
Uni ted Book Press, their position is, we
publ i shed the book. Strathnmore didn't pay
for it so they confessed judgnment. They
obt ai ned a judgnment agai nst Strathnore for
not paying the $97,000 that they agreed to
pay to publish the book.

It’s alleged by the Plaintiff that
Strathnore’s position was, we don’'t have to
pay you for this book, because it doesn’t
have a K section in it. Sounds like a
pretty good defense. What good is a book
that | eaves out - | can’t inmagi ne anybody,
can’t imagi ne too many peopl e buying a book
that has that deficiency in it. But,
United Book says, that would have been a
good defense and you may not have had to
pay us the $97,000 except for the fact that

you are the one that said, we will pay for
this published book, even w thout the K
section we will pay for this book that you

intend to publish because nobody took the
time at Strathnmore to review it, to | ook at
it, to be able to say, no, we are not going
to pay for that book because that’s w thout
a K section. W waive the right to do
that. We are not going to check the book
blues. W are not going to | ook at that.
We are going to approve, whatever you
publish we are paying for.

[ Tl hey pay for it anyway, $75, 000, because
that’s probably a real good argunent they —
assessnment, you know, we blewit. W
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didn’t | ook at the book blues, we didn't
tell United Book Press, wait a n nute,

don’t print 4900 copies of this thing, it’s
defective. W are not paying for it.

So, in fact, United Book Press had a
right and did, in fact, get a judgnent
agai nst Strathmore for the $97,000 plus
attorney’s fees and interest. United Book
Press had a right to collect, to execute on
t hat judgnment from Strathnmore. They choose
[sic] not to do it. They chose to accept a
settl ement of the 97,000 plus 14,000. They
chose to conprom se what they were entitled
to. That choice can’t serve as a basis of
liability against Maryl and Conposition.
Maryl and Conposition — and, in fact, what's
relevant it seenms to ne, is even after
Uni t ed Book Press knew that Maryl and
Conmposition didn't conpletely fulfill their
contract with United Book Press, apparently
United Book Press thought it was
substantial performance because they paid
themfor it.

That, in fact, United Book Press paid the
contract that they had with Maryl and
Conposition so they nmust have thought it
was substantial performance. It seens to
me that the damages that United Book Press
sustained are solely attributable to its
deci sion to accept less than it was
entitled to accept or get from Strathnore.
Well, that can’t be assessed agai nst

Maryl and Conposition, because United Book
Press nmakes that decision to conpromse its
claimand take |less noney than it’s
entitled to.

If, in fact, they had taken what they
were entitled to from Strathnmore, if they
had executed on their judgnment that was
entered in this court, that was never
struck, they would have gotten everything
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that they were entitled to. Wy should
Maryl and Conposition pay for that? As a
matter of contract law it seens to ne that
as a matter of |law they are not obligated,
they are not liable for that anount of
nmoney. Now, if United Book Press feels
t hat Maryland or, that Maryland Conposition
didn't fulfill its contract with them and
| have already stated, one can’t understand
why they would then pay them for the
contract.”

Di scussi on

The circuit court, in granting appellee’s notion for
judgnment, expressly relied on general principles of contract
| aw as the conceptual basis for its decision. It did not
expressly refer to the other doctrines argued by the parties
on appeal .

Appel l ant’s position nay be summari zed as fol |l ows.
First, there was uncontradi cted evidence that appellee
breached its contract with appellant. Second, the confessed
j udgnment agai nst Strathnore was not final when entered, and
appel lant settled its claimwth Strathnore before the
j udgnment became final; thus, the confessed judgnment had no
preclusive effect. Third, appellant’s settlenment with
Strathnore represented a reasonable mtigation of danages with
respect to its claimagainst appellee. Appellee asserts that
the circuit court judgnent should be affirned based on

t heories of judicial estoppel, waiver, equitable estoppel,
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merger, and accord and sati sfaction.

We shall shortly begin our analysis by addressing the
t heori es advanced by appellee to support the circuit court’s
ruling. First, however, we point out an issue that is not
before us. After a confessed judgnent was entered in favor of
appel  ant against Strathnore, the parties entered into a
settl ement and executed a nmutual release. No order of
satisfaction was filed in that case, however, and there was no
docket entry marking the case satisfied. Consequently, we do
not have before us the effect of such an entry which woul d
give rise to the question of whether a party could go behind
that entry and attenpt to establish that the judgnent was only

partially and not conpletely satisfied. See,e.q., Franzen v.

Dubi nok, 290 Md. 65 (1981). VWhat we do have before us is the
effect of a confessed judgnent that was never vacated and was

not mar ked sati sfi ed.

Judi ci al Est oppel
Appel | ee contends appel |l ant sought and obtai ned a
j udgnment agai nst Strathnore for the full ambunt of the damages
cl ai mred on the basis of an assertion, under oath, that
Strathnore was solely responsible for the alleged | oss.

Appel | ee concl udes that appellant is judicially estopped from
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now asserting a right to collect an anount from appell ee which
appel lant was legally entitled to collect from Strathnore.
Appellee relies on the foll ow ng cases, which we shal

discuss. In Edes v. Garey, 46 M. 24 (1877), residuary

| egatees filed a conplaint in equity to enforce the personal
liability of sureties on a testanentary bond, based on alleged
wrongdoi ng by the executor. In a prior proceeding, the
plaintiffs had alleged facts totally inconsistent with the
wrongdoing and totally inconsistent with any all eged | oss.
Edes, 46 Md. at 41. The Court found plaintiffs were estopped
from denyi ng those facts. 1d. at 42.

In Hall v. MCann, 51 MJd. 345 (1879), there was an attack

on a lien securing an indebtedness on the ground that the

i ndebt edness had been paid. The Court held that it would not
act because the claimant had testified in another proceeding
that the plaintiff had no interest in the lien. Hall, 51 M.
at 351.

The Court of Appeals, in Van Royen v. Lacey, 266 Ml. 649

(1972), on an appeal froma notion to enforce a judgnent (the
third appeal in the litigation) applied judicial estoppel
where the plaintiff had alleged during the trial and prior
appeal s that the defendants were joint tenants but

subsequently sought to allege a tenancy by the entireties. Van
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Royen, 266 Md. at 651-52. The plaintiff was estopped from
doi ng so.

In Stone v. Stone, 230 Md. 248 (1962), a w dower, during

the probate of his wife’'s estate, took the position that
certain securities were part of the corpus of a trust of which
he was trustee. Subsequently, in an action for distribution
of the securities upon termnation of the trust, he took the
position that the securities were his individual property.
Appl yi ng estoppel, the Court stated:

Under the unique situation which prevailed
we find that appellant was estopped from
successful ly contendi ng that when he made
and executed these statenents and docunents
he was acting only as a co-adm ni strator of
his wife's estate and not as trustee of the
trust which he had established. ‘The test
[ of estoppel by adm ssions] is not as to
whet her the adm ssion is true, but as to
whet her it would be contrary to public
policy and good norals to allow it to be

di sputed.’ Jones, Evidence, § 374.
‘General ly speaking, a party wll not be
permtted to occupy inconsistent positions
or to take a position in regard to a matter
which is directly contrary to, or

i nconsi stent with, one previously assuned
by him at |east where he had, or was
chargeable with, full know edge of the
facts and another will be prejudiced by his
action.” 19 Am Jur., Estoppel, 8§ 50.

Under these circunstances appellant is

est opped from denyi ng that when he nade or
executed these instrunents he did not have
know edge of the consequences to the trust
nor of the injury to the beneficiaries if
he |l ater denied themor that he was acting
in the capacity of trustee.
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Stone, 230 Md. at 253.

In Wlson v. Stanbury, 118 M. App. 209 (1997), the

plaintiff filed suit as a result of a notor vehicle accident
and alleged in the conplaint that the accident was caused
solely by the nanmed defendant. The plaintiff filed the suit,
knowi ng that the defendant was not negligent, because the
plaintiff had m ssed the statute of limtations with respect
to the negligent party. WIson, 118 M. App. at 210.
Subsequently, after settling that action, the plaintiff filed
a mal practice action against his attorney, alleging that the
attorney was negligent in mssing the statute of limtations.
The Court applied judicial estoppel and barred the claimfor
t he express purpose of protecting the courts from being used
i nappropriately. 1d. at 215 (recognizing the simlarity

bet ween judici al estoppel and the “clean hands” doctrine).

In Kraner v. G obe Brewing Co., 175 M. 461 (1938), a

personal injury action, the defendant stated in a pleading in

a prior case that plaintiff was the defendant’s enpl oyee, that
the injuries arose out of the enploynent, and that the

def endant had conplied with workers conpensati on | aws.

Kramer, 175 Md. at 464-65. 1In reliance on that statenent, the
plaintiff dism ssed the action and filed a workers

conpensation claim 1d. at 465. The Court held that the
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def endant was estopped to deny in the workers conpensati on
proceeding that the plaintiff was its enployee. 1d. at 471.

Finally, in WnMark v. MIles & Stockbridge, 345 Md. 614

(1997), the question before the court was whether a debtor’s
nondi scl osure of a claimas an asset during a reorganization
under Chapter 11 of the bankruptcy code barred the debtor from
post-confirmation litigation of that claim against defendants
not creditors in the bankruptcy action. The Court did not
apply judicial estoppel but, as this Court did in W]Ison,

noted that the policy underlying judicial estoppel is the sane
as that underlying the clean hands doctrine. WnMrk, 345 M.

at 627-28 (citing Manown v. Adanms, 89 MJ. App. 503 (1991)).

The Court explained that the doctrine is to protect the courts
from having to reward inequitable conduct. 1d. at 628. The
Court al so recogni zed the difference between judicial estoppel
and equitable estoppel, noting that the forner focuses on the
connection between litigants and the judicial system and the
| atter focuses on the relationship between the parties. [d.

at 623 (citing Oneida Mdtor Freight, Inc. v. United Jersey

Bank, 840 F.2d 414, 419 (3d Cir. 1988)).
In the case before us, even though the books in question
were defective, appellant had at |east a colorable claim

agai nst Strathnore based on the fact that Strathnore, as part

-12 -



of its contract, agreed to review the page proofs and check
t hem for accuracy and conpl eteness, and it did so. Appellant
al so had at | east a colorable claimagainst appel |l ee based on
its om ssion of the “K’ section.

It is hornbook |law that a claimant is only entitled to

one satisfaction, i.e., one paynent of its |oss. See Lanasa

v. Beggs, 159 md. 311, 320 (1930) (“It is neither just nor
| awf ul that there should be nore than one satisfaction for the
sane injury, whether that injury be done by one or nore.”);

Mat hews v. Gary, 133 Md. App. 570, 582 (2000) (“The rationale

for this rule is that the renmedy provided to an injured person
is to receive only one full conpensation for the wong done to

him?”); Huff v. Harbaugh, 49 M. App. 661, 670 (1981)

(“[T] here can be but one recovery for a single wong.”). It
i s undi sputed that the anmount of appellant’s | oss was
$97,667.64. There is evidence that, while appellant’s claim
agai nst Strathnore was settled and rel eased, the full anmount
of appellant’s |loss was not satisfied.

Appel l ant entered into two different contracts and had
two different causes of action against different entities,
al beit one loss. Thus, we are not faced with splitting a
cause of action and the question of when that is permtted.

See, e.qg., Dill v. Avery, 305 wd. 206 (1986) (applying the
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doctrine of res judicata to prohibit plaintiffs fromsplitting

a cause of action); Lake v. Jones, 89 Md. App. 579 (1991)

(permtting a cause of action to be split where defendant
know ngly acqui esced in the two |aw suits); Restatenent
(Second) of Judgments, 8§ 24(1) (1980) (when a valid and final
j udgnment extinguishes a plaintiff’s claim it extinguishes al
rights of the plaintiff to renedi es agai nst the defendant with
respect to all or any portion of the transaction or series of
connected transacti ons out of which the action arose); M.
Code (1957, 1998 Repl. Vol.), 8 11-102 of the Courts and
Judi cial Proceedings Article (if debt is not conpletely
satisfied, the aggrieved party may proceed agai nst a person
jointly liable on a contract).

In our view, appellant’s present claimis not barred by
judicial estoppel. Appellant is not seeking to have
i nequi t abl e conduct endorsed by the court system Appellant’s
claims are not inconsistent. Appellant asserted that both
Strathnmore and appellee were liable to it, but is only seeking
to achieve one satisfaction. 1In its conplaint against
Strat hnore, appellant asserted that Strathnore was |iable, but
did not assert that Strathnmore was the only entity liable to
it. Appellant’s conplaint in this case, in the indemity

count, expressly recognized that its claimwuld be detern ned
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by resolution of the question of whether it breached the
contract with Strathnore.

In sum appellant, at the time it filed the two | awsuits,
had sustained a loss in the amount of $97,667.64. In clains
for that anmount against Strathnore and appel |l ee, depending on
the determ nation of liability and resultant damage, appell ant
could potentially collect from Strathnore, from appellee, or
from sonme conbi nation of the two. It could not collect nore
than the full anount of its |oss, however, and it could not
obtain a judgnment in the full anmount of its |oss against both
Strat hnore and appel | ee, because they could not be jointly and
severally |iable.

Appellant is not judicially estopped from proceedi ng
herein, but it does have the burden of proving that the
resolution of its case with Strathnore was fair and

r easonabl e. See Waters v. United States Fidelity & Guaranty

Co., 328 Md. 700, 720 (1992) (remanding case for trial court’s
determ nati on whether the settlenment was fair and reasonabl e);

Huff v. Harbaugh, 49 Md. App. at 673-74 (finding that the

remedy was adequate and fair w thout constituting a double

recovery); M & R Contractors & Builders, Inc. v. Mchael, 215

Md. 340, 354-55 (1958) (mtigation of damages nust be

reasonabl e).
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Mer ger

Appel | ee argues (1) that the confessed judgnent entered
agai nst Strathnore was a final judgnent when entered unless
vacated, and it was not vacated; and (2) once a final judgnment
was obtai ned, the underlying claimwas extingui shed because it
merged into the judgnent. Consequently, appellant has no
claimto bring agai nst appell ee.

We do not dispute the general proposition that a
confessed judgnent, if never vacated, is a final judgnment and
constitutes a lien fromthe date that it was entered. See

S.W Barrick & Sons, Inc. v. J.P. Councill Co., 224 Md. 138

(1961); MIton Sommers, Inc. v. Equitable Bank, 76 Md. App. 13

(1988). Nor do we dispute the proposition that a cl ai mnerges
into a judgnment obtained with respect to that claim See
Rest at enment (Second) of Judgnments, 8§ 18, cnt. a (1982) (if a
valid and final judgnent is in favor of a plaintiff, the claim
is extinguished and nmerged into the judgnent. It is

i mmat eri al whether the judgnent was after verdict, consent,
confessed, or default.). The cause of action on the contract
bet ween appellant and Strathnmore nmerged into the judgnent

agai nst Strathnore, and in addition, it was rel eased. The
cause of action against appellee is a separate cause of action

on a separate contract between appellant and appell ee.
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Appel l ant’s cl ai m agai nst appellee did not nerge into its

j udgnment agai nst Strat hnore.

Wai ver and Equit abl e Estoppel

Wai ver has been defined as the intentional
relinqui shnment of a known right or such conduct as warrants an
i nference of the relinquishment of that right; waiver may

result froman express agreenent or be inferred from

circumstances.” One Twenty Realty Co. v. Baer, 260 M. 400,

408 (1971). Equitable estoppel has been described as *.

the effect of the voluntary conduct of a party whereby he is
absolutely precluded both at law and in equity, from asserting
ri ghts which m ght perhaps have ot herw se existed, either of
property, contract, or of renedy, as against another person,
who has in good faith relied upon such conduct, and has been

|l ed thereby to change his position for the worse and who on
his part acquires some corresponding right, either of

property, of contract, or of renmedy.” Knill v. Knill, 306

Md. 527, 534 (1986) (quoting 3 J. Ponerory, Equity
Jurisprudence, 8 804 (5th ed. 1941)).

Appel | ee contends that these doctrines apply because
appel l ant accepted appell ee’ s performance, including

addi ti onal work by appellee, and thus, appellant should be
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barred from pursuing its action agai nst appellee. These
doctrines are fact dependent and there was no finding of fact
by the circuit court to support the application of either of

t hese doctrines. As near as we can determ ne, the circuit
court’s decision was not prem sed on the application of either
of these doctrines as a matter of law, and we cannot determ ne
that they apply as a matter of law. On remand, in any new

trial, these doctrines may be rel evant and even determ nati ve.

Accord and Satisfaction
Appel | ee asserts there was an accord and satisfaction
because appell ant asserted a breach of contract clai m against
appel l ee and entered into an agreenent with appellee to supply
additional work and to reduce the contract price. The
comments with respect to nerger and equitable estoppel apply
equal ly here. Again, in any newtrial, this doctrine my be

rel evant and even determ nati ve.

Precl usive Effect of the Confessed Judgnent

The doctrines of collateral attacks on judgnents, res
judicata, and collateral estoppel, although distinctly

different, derive fromthe need to provide certainty in the

| aw by protecting final judgnents. Klein v. Witehead, 40 M.
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App. 1, 12 (1978). Collateral attacks on judgnents are
prohibited in order to stop a challenge to the validity of a
final judgnment, while res judicata and coll ateral estoppel
prevent a party from subsequently challenging the effect of a
prior judgnment. |1d. at 21. The functions of res judicata and
col | ateral estoppel are “to avoid the expense and vexation of
multiple lawsuits, conserve judicial resources, and foster
reliance on judicial action by mnimzing the possibilities of

i nconsi stent deci si ons. Col andrea v. Wl de Lake Community

Ass’n, Inc., 361 Md. 371, 387 (2000) (citations omtted). Res
judicata, or claimpreclusion, bars a |awsuit between parties
involving clains that were litigated or should have been
litigated in a prior proceeding between the sane parties. 1d.
at 388. Coll ateral estoppel, or issue preclusion, bars the
relitigation of specific issues of fact actually litigated in
a prior action, where the party agai nst whom the doctrine is
being applied was privy to the first suit. [d. at 388-89.
Where res judicata requires consistency of the parties from

both lawsuits, “nonnmutual” collateral estoppel differs.! “The

“Of fensi ve use of nonnmutual collateral estoppel occurs
when a plaintiff seeks to foreclose a defendant from
relitigating an issue the defendant has previously litigated
unsuccessfully in another action against a different party.
Def ensi ve use of nonmutual collateral estoppel occurs when a
def endant seeks to prevent a plaintiff fromrelitigating an
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foundation of the rule of nonmutual collateral estoppel is
that the party to be bound nust have had a full and fair
opportunity to litigate the issues in question.” Welsh v.

CGerber Prods., Inc., 315 md. 510, 518 (1989).

Wth respect to those doctrines, defensive nonnutual
coll ateral estoppel seens to be nost applicable to the unusual
facts before us. Although appellee was not a party to the
first lawsuit, applying defensive nonnmutual coll ateral
est oppel, assum ng the confessed judgnent had any preclusive
effect at all, m ght bar appellant’s present claim? The
judgment woul d establish Strathnmore’s liability to appell ant
but woul d al so establish the fact that Strathnore was |iable
for the full anount of the damage; thus, there would be no
damages recoverable from appellee. W need not determne if
col | ateral estoppel applies because, even assunm ng the facts

in the instant case satisfied its requirenents, we hold that

issue the plaintiff has previously litigated unsuccessfully in
anot her action against a different party.” Welsh v. Gerber
Prods., Inc., 315 Md. 510, 518 n.6 (1989) (citing United
States v. Mendoza, 464 U.S. 154, 159 n.4 (1984)).

2l't is unclear whether the unusual facts presented fit the
col l ateral estoppel paradigm Normally, in both forns of
nonnmut ual coll ateral estoppel “the party agai nst whom est oppel
is asserted has litigated and lost in an earlier action.”
Par kl ane Hosiery Co. v. Shore, 439 U. S. 322, 329 (1979).

Here, by virtue of the confessed judgnent, appellant won in
the earlier action.
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the confessed judgnent does not have preclusive effect.
As a general proposition, for collateral estoppel to
apply, the issue nust have been actually litigated and be

essential to the judgnent. See Murray Int’l Freight Corp. v.

Graham 315 Md. 543 (1989). The specific question before us,
therefore, is whether the “actually litigated” requirenent is
satisfied by a confessed judgnent. Restatenment (Second) of
Judgnents, 8§ 27, states that “[w] hen an issue of fact or |aw
is actually litigated and determ ned by a valid and final
judgnment, and the determ nation is essential to the judgnent,
the determi nation is conclusive in a subsequent action between
the parties, whether on the sane or different claim”
Rest at ement (Second) of Judgnments, 8§ 27 (1980). Comment (e)
states that “[a] judgnment is not conclusive in a subsequent
action as to issues which m ght have been but were not
litigated and determned in the prior action.” 1d. It goes
on to state that “[i]n the case of a judgnent entered by

conf ession, consent, or default, none of the issues is

actually litigated,” and the rule “does not apply with respect

to any issue in a subsequent action.”® |d. (enphasis added).

3Section 27 relates to issue preclusion. W note that the
outcome may be different under the doctrine of res judicata,

or claimpreclusion, which is beyond the scope of this
opi ni on.
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Maryl and, in addition to other jurisdictions, has

recogni zed the principle in comment (e). See Welsh, 315 M.

at 520-21 (citing Restatenent (Second) of Judgnents § 27, and

hol di ng that a consent judgnment did not have preclusive

effect); Porter Hayden Co. v. Bullinger, 350 Md. 452 (1998)
(default judgnent had no preclusive effect where i ssues not

actually litigated); Jones v. Baltinore City Police, 326 M.

480, 488 (recogni zed that although probation before judgment
was considered final for the purpose of appeal, it was not a
final judgnent for purpose of issue preclusion); Hunter v.
Hunter, 17 B.R 523, 526 (Bankr. WD. M. 1982) ("But

coll ateral estoppel is inappropriate when the prior judgnent
was a consent judgnment or a confessed judgnent w thout any
hearing or determ nation of the nerits by the court itself.”).

See al so Scosche I ndustries, Inc. v. Visor Gear, Inc., 121

F.3d 675 (Fed. Cir. 1997); Ln re Young, 91 F.3d 1367 (10th

Cir. 1996); Mallory v. Eyrich, 922 F.2d 1273 (6th Cir. 1991);

Pope v. The Gap, 961 P.2d 1283 (N.M 1998); State ex rel.

Martinez v. Kerr-MGee Corp., 898 P.2d 1256 (NNM Ct. App.

1995); Meadows v. WAl -Mart Stores, 530 S.E. 2d 676 (W Va.

1999); Flem ng Janes, Jr., Consent Judgnents as Col | ateral
Est oppel, 108 U.Pa.L.Rev. 173 (1959); Note, The Consent

Judgnent as an Instrunent of Conprom se and Settl enment, 72
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Harv.L.Rev. 1314 (1958).

A confessed judgnent, when not actually litigated, even
t hough final, ordinarily fails the “actually litigated”
requi renment of collateral estoppel. In this regard, a
nonlitigated judgnent by confession is akin to a consent
judgnment. \When parties agree in advance to confess judgnent
upon the occurrence or nonoccurrence of some condition, the

parties are expressly consenting to judgnent.

Al t hough the issue in Welsh v. Gerber Products, Inc., 315
vd. 510 (1989), was whether a consent judgnment had preclusive
effect, the holding is instructive here.* After analyzing the
requi renments for collateral estoppel, the Court stated, *
l[itigation of the issue of damages is not precluded by the
entry of a consent judgnent unless that issue was actually
litigated, or the parties intended preclusion of that issue.

We reject as unrealistic the notion that every consent

j udgnment necessarily enbodies actual litigation of the issue

“The Court of Appeals of Washington recently discussed the
preclusive effect of a confessed judgnent relying on consent
judgnment case |law. Penderson v. Potter, 11 P.3d 833, 836-37
(Wash. App. 2000) (“Because the confession of judgnent is a
type of consent judgnent, the cases dealing with consent
judgnments are persuasive.). The court, finding a confessed
judgnment was a final judgnment, distinguished res judicata from
col |l ateral estoppel, and held where collateral estoppel woul d
not bar relitigation, res judicata barred a subsequent claim
bet ween the sanme parties, over the sanme rights and
liabilities, under the sane agreenent already decided. 1d.
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of damages.” Welsh, 315 Md. at 522. Simlarly, not every

confessed judgnment represents actual litigation of damages for
pur poses of collateral estoppel. I n determ ni ng whet her
an i ssue has been actually litigated, courts may | ook beyond
the judgnent to exam ne the pleadings and evi dence presented

in the prior case. See Colandrea, 361 wMd. at 391-92 (“[F]or

the doctrine of collateral estoppel to apply, the probable
fact-finding that undergirds the judgnment used to estop nust
be scrutinized to determne if the issues raised in that
proceedi ng were actually litigated, or facts necessary to
resolve the pertinent issues were adjudicated in that
action.”) (enphasis added). For exanple, the U.S. Bankruptcy
Court for the Southern District of New York gave a confessed
j udgment preclusive effect where the evidence indicated the

i ssue had been extensively litigated. |In re Wiss, 235 B.R

349, 357 (Bankr. S.D.N. Y. 1999) (citing cases that discuss

whet her an issue was actually litigated). See also MPC, Inc.
v. Kenny, 279 M. 29, 36 (1977) (remandi ng case to determ ne
what facts and issues were actually litigated in prior
proceedi ng where consent judgnent was entered into during
post-trial settlenment). |If the pleadings and other materials
are unclear, extrinsic evidence can be used to determ ne what

i ssues were actually litigated and whether the record
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adequately reflects those issues. Restatenent (Second) of
Judgments, § 27 cm. f (1980).°

In the case before us, there is extrinsic evidence
i ndicating that not only was the prior action not litigated,
it was settled before the tine elapsed for Strathnmore to file
a notion to open, vacate, or nodify the confessed judgnment.
Presumably, the parties could have agreed that Strathnore
would file a notion to vacate the judgnent and that appell ant
woul d consent to it, thus extinguishing the prior judgnment.
That was not done but, under the circunmstances, the judgment
shoul d not have preclusive effect.

Qur interpretation of the circuit court opinion in this
case is that the court ruled that no damages were recoverabl e
agai nst appellee, even if it breached its contract, because of
the preclusive effect of the confessed judgnent.

Consequently, we

® In determ ning whether an issue was “actually litigated”
in the prior action, the court my |look to the intent of the
parties. Wel sh, 315 Md. at 522 (quoting 1B Moore’ s Feder al
Practice 8 0.444[3] at 814 (2d ed. 1988) (“[A] preclusion
ought to result froma judgnment on an agreenent, to the extent
that the parties agree to be precluded.”)). The Wl sh Court
rejected the nonmutual collateral estoppel argunent, finding
that the parties did not intend the issue of damages in the
consent judgnment to have preclusive effect. 1d. at 525.

-25-



vacate the judgment and remand for further proceedings

consistent with this opinion.
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JUDGMENT VACATED; CASE
REMANDED TO THE CI RCUI T
COURT FOR BALTI MORE
COUNTY FOR FURTHER
PROCEEDI NGS CONSI STENT
WTH THI' S OPI NI ON.
COSTS TO BE PAI D BY
APPELLEE.



