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DECISION OF THE COMMISSIONER





Statement of the Case


	Petitioner seeks the revocation of teaching credentials held by Respondent Larry Stephen Maxwell.  Petitioner contends Respondent was in unauthorized possession, review, and disclosure of the contents of secured test materials; specifically, the Norm-referenced Assessment Program for Texas (NAPT) administered to Texas public school children at the 4th, 6th, 8th, and 10th grade levels.  Petitioner contends Respondent’s conduct is a violation of Texas Education Code, Sections 21.551(d), 21.551(f), 21.556,� and 19 Texas Administrative Code §101.4.  Petitioner further contends Respondent engaged in a conspiracy to obtain, view, disclose, and sell NAPT materials in violation of the law.


	A hearing on the merits was held on March 8, 1993 before Lorraine J. Yancey, the Administrative Law Judge appointed by the State Commissioner of Education.  Petitioner was represented by Terry Johnson, Attorney at Law, Austin, Texas.  Respondent appeared Pro Se.


	On or about May 11, 1992, Respondent came into possession of the Norm-referenced Assessment Program for Texas (NAPT), administered on or about April 6 through 10, 1992, and made the test questions available to educators and parents.  The duty of each teacher to adhere to the “test security” and “confidential integrity” of the NAPT examination arises from the “Oath of Test Security and Confidential Integrity” signed by each administrator prior to administering the examination.  In the absence of said oath, Respondent was not under a duty to adhere to the requirements for the administration of a NAPT examination or the procedures set forth in the applicable test administration materials.  In the absence of a duty, there is no statutory authority for assessing an administrative sanction against the teaching credentials of Respondent.


	On January 17, 1995, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s request for sanction be DENIED.  Respondent filed exceptions to the Proposal for Decision on February 9, 1995.  No reply to Respondent’s exceptions was filed.





Findings of Fact


	After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:


	1. Respondent is holder of Texas Teaching Certificates No. 463-96-94-07, duly issued under the provisions of the Texas Education Code and its predecessor statutes.


	2. Respondent is not currently employed as a teacher by a school district in the state of Texas.  Respondent has not been employed as a teacher for approximately ten years.  (Record).


	3. At all times relevant to this action, Respondent was Director of the Bay Area Family Association in Pasadena, Texas.  (Record).


	4. On or about May 11, 1992, Respondent was in possession of the Norm-Assessment Program for Texas (NAPT), administered on or about April 6-10, 1992. Respondent made test questions available to educators and parents.  (Resp. Ex. #1; Petitioner’s Ex. #1 and 2).


	5. At the time Respondent knowingly and intentionally made test questions from the NAPT examination available to educators and parents, he was aware that NAPT was described as a “secure testing program”.  (Resp. Ex. #1).


	6. Teachers who serve as test administrators are required to take an “Oath of Test Security and Confidential Integrity”.   The oath provides, in pertinent part:


Oath of Test Security and Confidential Integrity 


for Test Administrator 


											


I do hereby certify, warrant, and affirm that I have read the applicable Directions for Administration manual governing the administration of the Norm-referenced Assessment Program for Texas, that I understand my obligations concerning the security and confidential integrity of this test, and that I am aware of the range of penalties that may result from a violation of test security and confidential integrity.





�
I do hereby further certify, warrant, and affirm that I will faithfully and fully comply with all requirements concerning test security and confidential integrity.





IN WITNESS WHEREOF I affix my hand on this the ___day of _______ 19___.





____________________________


Signature of Test Administrator


(Resp. Ex. 1).





	7. If a test administrator engages in conduct that violates his/her sworn oath to faithfully and fully comply with all requirements concerning test security and confidential integrity of NAPT, the commissioner may sanction the administrator’s teaching credential with a reprimand, suspension, or revocation.  Chapter 19 of the Texas Administrative Code §101.4 states, in pertinent part:


(b) In accordance with the Texas Education Code, §13.046, the commissioner may sanction a person who engages in conduct prohibited by this section. 





(c) Conduct that violates the security or confidential integrity of an examination is defined as any material departure from either the requirements established by the commissioner for the administration of an examination, or from the procedures set forth in the applicable test administration materials, including, but not limited to:





(1) unauthorized viewing of secure examination materials;


(2) wrongful duplication of any portion of secure examination materials;


(3) revealing the contents of any portion of secure examination materials;


(4) providing any examinee the answer to any question;


(5) changing or altering any response of an examinee to an examination question;


(6) encouraging or assisting another to engage in the conduct described in paragraphs (1) - (5) of this subsection; or 


(7) failure to report to appropriate authority that another has engaged in the conduct set forth in paragraphs (1) - (6) of this subsection.  





 (Record).


	8. At all times relevant to this cause, Respondent had no involvement in the administration of the NAPT examination administered to the school children of Texas.  (Record).


	9. Respondent did not sign an “Oath of Test Security and Confidential Integrity for Test Administrator”.  (Record).


	10. There is no evidence that a statutory provision provides an administrative, civil or criminal penalty for the possession, review, or disclosure of the contents of NAPT by the public at large or for holders of a Texas Teaching Credential.   Texas Education Code §§ 21.551 (d) and (f) authorize the Central Education Agency to adopt appropriate criterion referenced assessment instruments.  Section 21.556 states that the State Board of Education and/or local school districts shall insure the security of the instruments and tests in their preparation, administration, and grading.  (Record).


	11. There is no evidence of a statutory definition for the terms “secured test” or “confidential integrity”.  The overview and content outline from a NAPT booklet provides the following description:


TEST SECURITY


Test security involves the ability to account for all secure materials before, during and after test administration.  Each test booklet has a unique security number printed on it.  Test booklets are assigned to each campus by these unique security numbers.  After testing is completed, all test materials assigned to a particular campus must be returned to the district coordinator.





CONFIDENTIAL INTEGRITY


Confidential integrity involves protecting the contents of each test booklet and answer sheet.  Testing material may not be duplicated.  There must be no unauthorized viewing of the contents of test booklets and answer sheets.  Each subject area in a test booklet is sealed.  This seal may be broken only during each test session by persons authorized by the instructions contained in the administration materials.  All tests must be administered according to the instructions contained in each administration manual.  No person may reveal the contents of an assessment instrument, nor may a person answer, verbally or nonverbally, any question that relates to the content of a test or change any response or instruct an examinee to do so.  





	12. Petitioner presented no evidence of a conspiracy: to wit, an agreement between two or more individuals to commit an unlawful act.  (Record).


	13. Petitioner presented no evidence that the Norm-referenced Assessment Program for Texas (NAPT), published by the Riverside Publishing Company pursuant to a contract with the State of Texas, was a test owned by the State of Texas.  The record indicates the State of Texas had only a legal right to administer NAPT examinations.  (Record).  


�
Discussion


	Petitioner cites Texas Education Code §§ 21.551(d), 21.551(f), 21.556, and 19 Texas Administrative Code §101.4 as authority for the proposition that the possession, review or disclosure of the contents of a NAPT examination by a holder of a Texas Teaching Credential, wherever situated, is prohibited and punishable by a reprimand, suspension, or revocation of the teaching credential.  


	The record and statutes cited by Petitioner do not support Petitioner’s argument.  (See Findings of Fact Nos. 6 through 14.)  Rather, Chapter 19 of the Texas Administrative Code §101.4 narrowly tailors the type of conduct prohibited.  Section 101.4 describes conduct involved in the administration of a NAPT examination, or the procedures set forth in the applicable test administration materials.  Included in the “applicable test administration materials”, is the Oath of Test Security and Confidential Integrity that must be affirmed and signed by each test administrator. 


	At all times relevant to this action, Respondent was not employed as a teacher, was not employed by a school district, and had no involvement in the administration of the NAPT examination.  Nor did Respondent sign an “Oath of Test Security and Confidential Integrity for Test Administrator”.  In the absence of said oath, Respondent had no duty to follow the requirements or procedures established for the administration of the test materials.  This conclusion is consistent with the absence of a statutory definition of a “secured test” and the absence of specific statutory language prohibiting the possession, review, and distribution of NAPT materials.�


	In a review of Commissioner’s Decisions involving sanctions for violation of test security and the confidentiality of the NAPT examination, the basis for the sanction was the duty imposed by the oath administered to and signed by the teacher and the conduct prohibited by §101.4.


	Accordingly, it is ordered that Petitioner’s request for revocation of Teaching Certificate No. 463-96-94-07, belonging to Larry Stephen Maxwell, be DENIED.


Conclusions of Law


	After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following �
Conclusions of Law:


	1. The Commissioner has jurisdiction of Petitioner's request for sanctions pursuant to Tex. Educ. Code §§13.046 and 19 Tex. Admin. Code §101.4(b).


	2. Texas Administrative Code, Chapter 19, §101.4, adopted to be effective July 7, 1992, authorizes the commissioner to sanction the teaching credential(s) of persons who engage in conduct that is a material departure from either the requirements for the administration of a NAPT examination or from procedures set forth in the applicable test administration materials.  


	3. The duty of each teacher to adhere to the test security and confidential integrity of the NAPT examination arises from the oath of test security and confidential integrity signed by each test administrator prior to administering the NAPT examination. 


	4. Respondent’s possession, review and disclosure of prior test materials was not a violation of a sworn oath to uphold the security and confidentiality of NAPT.  


	5. In the absence of said oath, Respondent had no duty to follow the requirements established for the administration of a NAPT examination or to follow the procedures set forth in the applicable test administration materials.  


	6. In the absence of a duty to uphold the security and confidentiality of NAPT, there is no statutory authority for assessing an administrative sanction against the teaching credentials of Respondent.  


	7. Petitioner’s request for revocation of Teaching Certificate No. 463-96-94-07, belonging to Larry Stephen Maxwell, should be DENIED.


O R D E R


	After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby


	ORDERED that Petitioner’s request for revocation of Teaching Certificate No. 463-96-94-07, belonging to Larry Stephen Maxwell be, and is hereby, DENIED.


	SIGNED AND ISSUED this _________ day of __________________________, 1995.








							________________________________	


							MIKE MOSES


							COMMISSIONER OF EDUCATION





� §§21.551 to 21.556. Repealed by Acts 1993, 73rd Leg., Ch. 347, § 7.12(1), eff. May 31, 1993.  See §§35.023 to 35.033.





�  For example, Texas Education Code §35.033. Assessment Instrument Standards: Civil Penalties.  
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